Memorandum

To: Delegate Joe T. May

From: Jessica R. Eades, Staff Attorney

           Nicole M. Seeds, Staff Attorney

Re: State funding of for-profit institutions of higher education

Date: August 30, 2007
In the interest of full clarification on this issue, we feel that it is necessary to provide a brief explanation of the relevant constitutional provisions.  Your questions specifically asked about Article VIII, §10 of the Virginia Constitution.  However, §10 is not the only section that governs state funding of for-profit institutions of higher education.  In order to fully answer your questions, we must consider both §10 and §11 of Article VIII.

We have reviewed the relevant constitutional provisions, recent Attorney General Opinions on the issue, and the recent memo prepared for Mr. Singer by Lane Kneedler of Reed Smith, LLP.  We have come to the conclusion that state funding of for-profit institutions is constitutional in limited circumstances; however, currently Virginia does not have any state-funded financial assistance programs that students attending such institutions are eligible for.
The Constitution of Virginia, Article VIII, §10 vs. Article VIII, §11
Much of the confusion in this area has to do with the difference between funds appropriated under §10 and those provided under §11.  Section 10 clearly states that "the General Assembly may, and the governing bodies of the several counties, cities and towns may, subject to such limitations as may be imposed by the General Assembly, appropriate funds for educational purposes" to for-profit institutions, for "collegiate or graduate education."  The phrase "collegiate education" has been interpreted to mean that only degree-granting programs are eligible.

In contrast, §11 governs "loans to, and grants to or on behalf of, students attending nonprofit institutions of higher education in the Commonwealth" (emphasis added); therefore students attending for-profit institutions are clearly not eligible for any aid provided under this section.  Current financial assistance programs such as the Tuition Assistance Grants (Code of Virginia § 23-38.11 et seq.) and the Two-Year College Transfer Grants (§ 23-38.10:8 et seq.) clearly fall under §11.

Attorney General Opinion (2007 Op. Va. Att'y Gen. 06-108)
In the 2007 Opinion referenced by Mr. Singer, the Attorney General was asked about "the eligibility of students attending private, for-profit, nonsectarian, postsecondary career colleges to participate in state-funded financial assistance programs established under Article VIII, §10 of the Constitution of Virginia."
  The opinion concludes that students at such institutions are indeed eligible for programs established under Article VIII, §10.
  We agree.  Currently, Virginia has no such programs.
The Attorney General was not asked about financial assistance programs established under Article VIII, §11, and therefore did not discuss this section.  However, the language of §11 specifically limits aid given under this section to students attending nonprofit institutions of higher education.
Questions:

QUESTION #1:  Does §10 (of Article VIII) of the Virginia Constitution permit the General Assembly to appropriate state financial aid funds directly to certain for-profit, degree granting institutions on behalf of their students?

ANSWER:  Possibly.  Article VIII, §10 does permit the General Assembly to appropriate state funds to for-profit institutions "for educational purposes."  While the constitution does not clarify what is meant by "for educational purposes," Article VIII, §11 governs "loans to and grants to, or on behalf of students" (emphasis added).  So if the funds were in the form of loans or grants to, or on behalf of students, it seems that this would fall under §11 and be impermissible.
QUESTION #2:  Does §10 (of Article VIII) of the Virginia Constitution allow the General Assembly to appropriate state financial aid funds directly to students enrolled in certain for-profit, degree granting institutions?

ANSWER: No.  Again, any funds appropriated directly to students would fall under §11, not §10.
QUESTION #3:  Is there any constitutional language which would preclude the appropriation of state financial aid funds to SCHEV, a foundation, or some other entity either named in, or created by, legislation which could then distribute financial aid dollars either directly to the student, directly to the institution, or both?

ANSWER: Directly to the institution—no.  This seems to be the type of appropriation contemplated by the language in §10.  Directly to the student—yes.  The language of §11 provides for loans to or grants to, or on behalf of students at nonprofit institutions only. At best, this would be an attempt to get around this language in §11. 
The Constitution of Virginia

Article VIII, §§10-11

Section 10. State appropriations prohibited to schools or institutions of learning not owned or exclusively controlled by the State or some subdivision thereof; exceptions to rule.

No appropriation of public funds shall be made to any school or institution of learning not owned or exclusively controlled by the State or some political subdivision thereof; provided, first, that the General Assembly may, and the governing bodies of the several counties, cities and towns may, subject to such limitations as may be imposed by the General Assembly, appropriate funds for educational purposes which may be expended in furtherance of elementary, secondary, collegiate or graduate education of Virginia students in public and nonsectarian private schools and institutions of learning, in addition to those owned or exclusively controlled by the State or any such county, city or town; second, that the General Assembly may appropriate funds to an agency, or to a school or institution of learning owned or controlled by an agency, created and established by two or more States under a joint agreement to which this State is a party for the purpose of providing educational facilities for the citizens of the several States joining in such agreement; third, that counties, cities, towns, and districts may make appropriations to nonsectarian schools of manual, industrial, or technical training, and also to any school or institution of learning owned or exclusively controlled by such county, city, town, or school district. 

Section 11. Aid to nonpublic higher education. 

The General Assembly may provide for loans to, and grants to or on behalf of, students attending nonprofit institutions of higher education in the Commonwealth whose primary purpose is to provide collegiate or graduate education and not to provide religious training or theological education. The General Assembly may also provide for a State agency or authority to assist in borrowing money for construction of educational facilities at such institutions, provided that the Commonwealth shall not be liable for any debt created by such borrowing. The General Assembly may also provide for the Commonwealth or any political subdivision thereof to contract with such institutions for the provision of educational or other related services.

The amendment ratified November 5, 1974 and effective January 1, 1975—Provided for "grants to or on behalf of" in addition to loans to students, in the first sentence. Added the last sentence to permit "the Commonwealth or any political subdivision thereof to contract with" nonprofit institutions of higher education.

� 1998 Op. Va. Att'y Gen. Va. 24, 25-26.


� § 23-38.12 (Tuition Assistance Grant Program) states in part: "There is hereby established, from funds provided by law, a program of tuition assistance in the form of grants, as hereinafter provided, to or on behalf of bona fide residents of Virginia who attend private, accredited and nonprofit institutions of collegiate education in the Commonwealth whose primary purpose is to provide collegiate, graduate, or professional education and not to provide religious training or theological education." § � HYPERLINK "http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+23-38.10C9" �23-38.10:9� (Two-Year College Transfer Grant Program) contains similar language. This closely mirrors the language of Article VIII, §11: "The General Assembly may provide for loans to, and grants to or on behalf of, students attending nonprofit institutions of higher education in the Commonwealth whose primary purpose is to provide collegiate or graduate education and not to provide religious training or theological education."


� 2007 Op. Va. Att'y Gen. 06-108, 1.


� Id. at 8-9 (emphasis added).





